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PROCEEDI NGS
(10: 07 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
first this morning in Case 10-1259, United States v.
Jones.

M . Dreeben.

ORAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE PETI TI ONER

MR. DREEBEN. M. Chief Justice, and may it
pl ease the Court:

Since this Court's decision in Katz v.
United States, the Court has recognized a basic
di chot ony under the Fourth Anmendnment.. What a person
seeks to preserve as private in the enclave of his own
home or in a private letter or inside of his vehicle
when he is traveling is a subject of Fourth Amendnent
protection. But what he reveals to the world, such as
his novenments in a car on a public roadway, is not.

In Knotts v. United States, this Court
applied that principle to hold that visual and beeper
surveillance of a vehicle traveling on the public
roadways i nfringed no Fourth Amendnment expectation of
privacy.

CHI EF JUSTI CE ROBERTS: Knotts, though,

seens to ne nuch nore like traditional surveill ance.
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You're follow ng the car and the beeper just hel ps you

followit froma -- froma slightly greater distance.

That was 30 years ago. The technology is very different

and you get a ot nore information fromthe GPS

surveillance than you do fromfollow ng a beeper.

MR. DREEBEN: The technology is different,

M. Chief Justice, but a crucial fact in Knotts that

shows that this was not sinply anplified visual

surveillance is that the officers actually feared

detection in Knotts as the car crossed from M nnesota to

W sconsin. The driver began to do certain U-turns and

t he police broke off visual surveillance. They | ost

track of the car for a full hour. They only were able

to discover it by having a beeper receiver in a

hel i copter that detected the beeps fromthe radio

transmitter in the can of chl orof orm

CHI EF JUSTI CE ROBERTS: But that's a good

exanpl e of the change in technology. That's a |ot of

work to follow the car. They' ve got to listen to the

beeper;

when they lose it they have got to call in the

helicopter. Here they just sit back in the station and

t hey --

t hey push a button whenever they want to find

out where the car is. They |ook at data froma nonth

and find out everywhere it's been in the past nonth.

That

that seens to ne dramatically different.
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MR. DREEBEN:. But it doesn't expose
anything, M. Chief Justice, that isn't already exposed
to public view for anyone who wanted to watch, and that
was the crucial principle that the Court applied --

JUSTI CE KENNEDY: Well, under that
rational e, could you put a beeper surreptitiously on the
man' s overcoat or sport coat?

MR. DREEBEN: Probably not, Justice Kennedy;
and the reason is that this Court in Karo v. United
States -- United States v. Karo -- specifically
di stingui shed the possibility of followng a car on a
public roadways from determ ning the | ocation of an
object in a place where a person has-a reasonabl e
expectation of privacy.

JUSTI CE KENNEDY: Oh -- oh, no. This is
special device. It nmeasures only streets and public
el evators and public buil dings.

MR. DREEBEN: In that event, Justice
Kennedy, there is a serious question about whether the
installation of such a device would inplicate either a
search or a seizure. But if it did not, the public
novenment s of somebody do not inplicate a seizure.

JUSTI CE KENNEDY: And on that |atter point,
you m ght just be aware that | have serious reservations

that there wasn't -- that there -- about the way in
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which this beeper was installed. But you can get to
that at -- at your convenience.

JUSTI CE SCALIA: M. Dreeben, 1'd like to
get to it now.

(Laughter.)

MR. DREEBEN: Happy to, Your Honor.

JUSTI CE SCALIA: | have to give a little
prol ogue to ny question. \When -- when wi retapping first
came before this Court, we held that it was not a
vi ol ation of the Fourth Anmendnment because the Fourth
Amendnment says that the -- "the people shall be secured
in their persons, houses, papers and effects agai nst
unr easonabl e searches and sei zures; and w retappi ng just
pi cked up conversations. That's not persons, houses,
papers and effects.

Later on, we reversed ourselves and, as you
menti oned, Katz established the new criterion, which is,
Is there an invasion of privacy? Does -- are you
obtaining information that a person had a reasonabl e
expectation to be kept private? | think that was w ong.
| don't think that was the original neaning of the
Fourth Amendnment. But nonetheless it's been around for
so long, we are not going to overrule that.

However, it is one thing to add that privacy

concept to the Fourth Amendnment as it originally existed
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and it is quite something else to use that concept to
narrow t he Fourth Amendnment fromwhat it originally
meant. And it seens to ne that when that device is
i nstall ed against the will of the owner of the car on
the car, that is unquestionably a trespass and thereby

rendering the owner of the car not secure in his

effects -- the car is one of his effects -- against an
unreasonabl e search and seizure. It is attached to the
car against his will, and it is a search because what it

obtains is the location of that car fromthere forward.
Now, why -- why isn't that correct? Do you deny that
it's a trespass?

MR. DREEBEN: It nmay be a technical
trespass, but it was equally a technical trespass in the
United States v. Karo when a can of ether was
transferred to sonebody that had -- and it had a radio
transmtter --

JUSTI CE KENNEDY: Well, but the owner of the
can at the tinme it was installed consented, and that is
not this case. There is no consent by the owner of the
property to which this device was affixed. 1In fact, it
was done, as Justice Scalia indicated, surreptitiously.

MR. DREEBEN: But there was no consent to
t he owner of the can once he acquired it to have it

contain a foreign iteminstalled by the governnent.
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JUSTI CE SCALIA: Well, that's t

doesn't make it a

trespass. | nean --

VR. DREEBEN: Well, this Court

00 bad. That

t hought t hat

JUSTI CE SCALIA: It nmay be a sneaky thing to

do, but -- but every sneaky thing is not a trespass.

MR. DREEBEN: Well, this Court

It was a technical trespass in Karo and sai

t hought t hat

d that made

no di fference because the purpose of the Fourth

Amendnment is to p

interferences wt

all technical trespasses.

JUSTI

Fourth Amendnent ?

rotect privacy interests and nmeani ngf ul

h possessory interests, not to cover

And the case that | --

CE SCALI A: So we've narrowed the

MR. DREEBEN: Well, | think the Court --

JUSTI
rati onal e doesn't

respects.

CE SCALI A: So the -- the

expand it, but narrows it

privacy

in sone

MR. DREEBEN: It changes it, Justice Scali a.

And | think the c

ase that nost clearly illustrates the

di stinction between trespass and Fourth Anmendnent

protection is Oiver v. United States, the

reaffirmed the op

case that

en fields doctrine. In that case,

there was absolutely no doubt that the police conmtted

a trespass under

| ocal law. They entered,

Alderson Reporting Company
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fences, they ignored big "no trespassing"” signs; and
this Court held that the interests that are protected by
trespass law are distinct fromthe interests protected
by the Fourth Amendnent.

JUSTI CE SCALI A: Undoubt edly, but the
rational e of that case was that it was not an
unr easonabl e --

MR. DREEBEN: No, the rationale was that --

JUSTI CE SCALIA: -- it was not an
unr easonabl e search.

MR. DREEBEN: -- there was no search,
Justice Scalia. The rationale of that case was that
open fields are not anong the things-that are protected
by the Fourth Amendnment. And the Court was very
specifically focused on the distinction between trespass
| aw and Fourth Amendnent | aw.

CHI EF JUSTI CE ROBERTS: You think there
woul d al so not be a search if you put a GPS device on
all of our cars, nonitored our nmovenents for a nonth?
You think you're entitled to do that under your theory?

MR. DREEBEN: The justices of this Court?

CH EF JUSTI CE ROBERTS: Yes.

(Laughter.)

MR. DREEBEN: Under our theory and under

this Court's cases, the justices of this Court when

Alderson Reporting Company
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driving on public roadways have no greater expectation

CHI EF JUSTI CE ROBERTS: So your answer is
yes, you could tonorrow decide that you put a GPS device
on every one of our cars, follow us for a nmonth; no
probl em under the Constitution?

MR. DREEBEN: Well, equally, M. Chief
Justice, if the FBI wanted to it could put its team of
surveill ance agents around the clock on any individual
and follow that individual's novenents as they went
around on the public streets and they woul d thereby
gat her --

JUSTICE ALITO Well, that seens to get --
to me to get to what's really involved here, the issue
of whether there is a technical trespass or not is
potentially a ground for deciding this particular case,
but it seens to nme the heart of the problemthat's
presented by this case and will be presented by other
cases involving new technology is that in the
pre-conputer, pre-Internet age much of the privacy --
woul d say nost of the privacy -- that people enjoyed was
not the result of |egal protections or constitutional
protections; it was the result sinply of the difficulty
of traveling around and gathering up informtion.

But with conputers, it's now so sinple to
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amass an enornmous anmount of informati on about people

t hat consists of things that could have been observed on
the streets, information that was made avail able to the
public. If -- if this case is decided on the ground
that there was a technical trespass, | don't have much
doubt that in the near future it will be probable --
think it's possible nowin many instances -- for |aw
enforcenent to nonitor people's novenents on -- on
public streets without commtting a technical trespass.

So how do we deal with this? Do we just

say, well, nothing is changed, so that all the

i nformation that people expose to the public -- is, is
fair game? There is no -- there is no search or seizure
when that is -- when that is obtained, because there

isn't a reasonabl e expectation of privacy? But isn't
there a real change in -- in this regard?

MR. DREEBEN: | don't think, Justice Alito,
that there is a particularly dramatic change in this
case fromwhat went on in the Karo and the Knotts cases.

It is possible to envision broader advances
i n technol ogy that would allow nore public information
to be amassed and put into conputer systems. But |
think that the renedy for that, if this Court agrees
with the principles in Knotts and Karo and applies them

to this case, the renedy is through |egislation, just as

Alderson Reporting Company
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when the Court held that amassing pen register data, al
of the nunbers that you dial on your tel ephone, the
| engths of the tines of the calls. The Court was
confronted in that case with Justice Stewart's view in
di ssent --

JUSTICE GINSBURG:. But it -- it is a third
party involved in the tel ephone -- in the pen register
case. And here, it's the police. Essentially, | think

you answered the question that the governnment's position
woul d nmean that any of us could be nonitored whenever we
| eave our -- our homes, so the only thing secure is the
home. Is -- | mean, this is -- that is the end point of
your argunent, that an el ectronic device, as long as
it's not used inside the house, is okay.

MR. DREEBEN. Well, we are tal king here
about nonitoring sonebody's novenents in public. W are
not tal king about nonitoring their conversations, their
t el ephone calls, the interior of their cars, their
private letters or packages. So there are encl aves of
Fourth Amendnent protection that this Court has
recogni zed.

JUSTI CE BREYER: But what -- but what is the
question that | think people are driving at, at |east as
| understand it and certainly share the concern, is that

if you win this case then there is nothing to prevent
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the police or the government from nonitoring 24 hours a
day the public movenent of every citizen of the United
States. And -- and the difference between the
nmoni toring and what happened in the past is nenories are
fallible, conputers aren't.

And no one, at |east very rarely, sends
human beings to follow people 24 hours a day. That
occasionally happens. But with the machi nes, you can.

So if you win, you suddenly produce what sounds |ike

1984 fromtheir brief. | understand they have an
I nterest in perhaps dramatizing that, but -- but maybe
overly. But it still sounds like it.

And so what protection is there, if any,
once we accept your view of the case, fromthis slight
futuristic scenario that's just been painted, and is
done nore so in their briefs?

MR. DREEBEN:. Justice Breyer, first of all,
this is exactly the argunent that was presented to the
Court in Knotts. |If you go back to 1983, the beeper
technology in that case seenmed extraordinarily advanced
and there was a potential for it to be used. The --

JUSTI CE BREYER: O course, that's true.
And they do have a limt. In this case, they say Knotts
i nvol ved a single journey, or let's say it involved four

journeys. And let's say it involved 4 journeys in
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2 days. This involves every journey for a nonth, so
t hey say whatever the line is that's going to protect
us, it's short of every journey in a nonth.

So I'mnot asking -- |I'msaying | accept
your point there, and what do you say is the limt?

MR. DREEBEN: | first want to address the
suggestion that you could draw a |ine sonmewhere between
a nonth and a trip and have a workabl e standard for
police officers to use. Police officers use a variety
of investigative techniques which in the aggregate
produce an enornous anmount of information. Pen
regi sters, trash pulls; they |look at financial records.
They conduct visual surveillance. And under a principle
of law that says 1 trip is okay but 30 trips in not,
there is absolutely no guidance for |aw enforcenent in
how t hey are --

JUSTI CE BREYER: Well, there is the sane
ki nd of guidance that you have in any case of this Court
that uses the technique which is used sonetines, and I
think it's used for exanple in the bribing the judge
case, you know, with canpaign contributions. You draw

an outer limt, you say you can't go beyond that. We

know within that there is no standard. We'll |eave it
for the lower courts to work out and we'll review it
over tine.
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That's not necessarily desirable, but that
is a method this Court has sonetines used. But even if
it's wong, | want to know, are you saying there is no
limt or are you suggesting one?

MR. DREEBEN:. |'m suggesting that the Court
do the same thing that it did in Knotts. This case does
not involve 24-hour surveillance of every citizen of the
United States. It involves follow ng one suspected drug
deal er as to whom there was very strong suspicion, for a
period of tinme that actually is |less than a nonth,
because the beeper technology failed during --

CHI EF JUSTI CE ROBERTS: Well, then you're --
you're nmoving away from your argunent.. Your argunent
is, it doesn't depend how nmuch suspicion you have, it
doesn't depend on how urgent it is. Your argunent is
you can do it, period. You don't have to give any
reason. It doesn't have to be limted in any way,
ri ght?

MR. DREEBEN. That is correct, M. Chief
Justi ce.

CHI EF JUSTI CE ROBERTS: Well, isn't the
normal way in these situations that we draw these limts
how i ntrusive the search can be, how long it can be, is
by having a nmagistrate spell it out in a warrant?

MR. DREEBEN: When you're tal king about the

Alderson Reporting Company
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novenments of a car on a public roadway, which even

Justice Breyer's question seens to concede could be
nonitored for a day or perhaps 4 days, there is no

Fourth Amendnent search -- unless --

CHI EF JUSTI CE ROBERTS: Well, you're talking
about the difference between seeing the little tile and
seeing a nosaic. The one gives you information, the
ot her doesn't.

MR. DREEBEN: So does a pen register, so
does a garbage pull. So does |ooking at everybody's
credit card statement for a nonth. AlIl of those things
this Court has held are not searches. And that --

JUSTI CE GINSBURG:. M. Dreeben, this case
started out with a warrant. There was a warrant and the
limts weren't followed. The warrant said 10 days, do
this in 10 days, and the police took 11. They were

supposed to do it in D.C. Instead, they did it in

Mar yl and.

So the police could have gotten perm ssion
to conduct this search. |In fact, they had received it.
Now, | take it that the practice had been, because it's

in the electronic surveillance manual, that you better
get a warrant. Was there any problem about when this
ki nd of surveillance is wanted by the governnent, get a

warrant? Were they encountering difficulty getting
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war r ant s?

MR. DREEBEN: In this case, there would not
have been any difficulty getting a warrant, Justice
G nsbhurg. And the warrant authorized things beyond just
nonitoring the car. It authorized entering the car in
order to install it, which wasn't necessary here. It
al so authorized nonitoring the car in a |ocation where
t here was a reasonabl e expectation of privacy. This
case is only about nonitoring a car on public streets.

But | think it's very inportant to keep in
mnd that the -- the principal use of this kind of
surveillance is when the police have not yet acquired
pr obabl e cause, but have a situation-that does call for
nonitoring. And I'd like to give an exanple.

If the police get an anonynous phone cal
that a bonb threat is going to be carried out at a
nosque by people who work at a small conpany, the bonmb
t hreat on an anonynous call wll not provide even
reasonabl e suspicion under this Court's decision in
Florida v. J.L.

But you can hardly expect the FBI to ignore
a credi ble, detail ed-sounding piece of information |ike
that. Now, the --

CHI EF JUSTI CE ROBERTS: If you get an

anonynmous tip that there is the same bonb in sonebody's
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house, do you get a warrant or do -- do you just go in?
MR. DREEBEN: You do neither, because
w t hout probabl e cause you cannot enter the house.
CHI EF JUSTI CE ROBERTS: Then why are you
asking for a different rule in this situation?
MR. DREEBEN: Because the -- the police in
this situation have the traditional nmeans available to
I nvestigate these sorts of tips. They could put teans
of agents on all the individuals who are within the pool
of suspicion and follow them 24/7. And that would raise
JUSTI CE SOTOVAYOR: You're -- you're now
suggesting n answer to Justice Kennedy's question, which
Is it would be okay to take this conmputer chip, put it
on sonebody's overcoat and follow every citizen
everywhere they go indefinitely. So -- under your
t heory, and the theory espoused in your brief, you could
nonitor and track every person through their cell phone,
because today the smart phones emt signals that police
can pick up and use to foll ow someone anywhere they go.
Your theory is so long as the -- that all --
that what is being nonitored is the novenent of person,
of a person, they have no reasonabl e expectation that
their possessions will not be used by you. That's

really the bottomline --
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19
MR. DREEBEN: | think that --

JUSTI CE SOTOVAYOR: -- to track them to
I nvade their sense of integrity in their choices about
who they want to see or use their things. That's really
argument you're making.

MR. DREEBEN: Well, Justice Sotomayor, |
think that that goes considerably farther than our
position in this case, because our position is not that
the Court should overrule United States v. Karo and
permt nonitoring within a private residence. That is
off limts absent a warrant or exigent circunstances
pl us probabl e cause. And nonitoring an individual
t hrough their clothing poses an extrenely high
| i kel i hood that they will enter a place where they have
a reasonabl e expectation of privacy.

JUSTI CE SOTOVAYOR: Cars get parked in a
garages. |t happened here.

MR. DREEBEN: Yes, but a car that's parked
I n a garage does not have a reasonabl e expectation of
privacy as to its |ocation. Anyone can observe --

JUSTI CE SOTOVAYOR: Neither does a person.
A person goes home and their overcoat gets hung on a
hanger. \What's the difference?

MR. DREEBEN: Once the -- once the effect is

in the house, under Karo there is an expectation of
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privacy that cannot be breached w thout a warrant, and
we are not asking the Court to overrule that.

JUSTI CE SOTOVAYOR: Tell ne what the
di fference between this and a general warrant is? |
mean - -

MR. DREEBEN: A general warrant --

JUSTI CE SOTOVAYOR: -- what notivated the
Fourth Amendnent historically was the di sapproval, the
outrage, that our Founding Fathers experienced wth
general warrants that permtted police indiscrimnately
to investigate just on the basis of suspicion, not
probabl e cause and to i nvade every possession that the
i ndi vidual had in search of a crine. - Howis this
different --

MR. DREEBEN:. A warrant authorizes --

JUSTI CE SOTOVAYOR: -- this kind of
surveillance where there is no probable cause, there is
not even necessarily reasonable suspicion in --

MR. DREEBEN: A warrant authorizes a search.
This authorizes the ability to track sonmebody's
nmovenents in a car on a public roadway, a subject as to
which this Court said in Knotts that no individual has a
reasonabl e expectation of privacy because when they go
out in their car their car is traveling on public roads.

Anyone can | ook. The police have no obligation to avert
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their eyes from anything that any nmenber of the public

CHI EF JUSTI CE ROBERTS: What if we -- | give
you that, that it's in public. Does the reasonable
expectation of privacy trunmp that fact? In other words,
I f we ask people, do you think it's -- it violates your
right to privacy to have this kind of information
acqui red, and everybody says yes, is it a response that,
no, that takes place in public, or it sinmply the
reasonabl e expectation of privacy regardless of the fact
that it takes place in public?

MR. DREEBEN:. Well, sonething that takes
place in public isn't inherently off «limts to a
reasonabl e expectation of privacy. That's essentially
the holding of Katz. You go into a phone booth, you're
in a public; making your calls within the phone booth is
subject to a reasonabl e expectation of privacy.

But this Court, with full awareness of that
hol ding, in Knotts and in Karo recogni zed t hat
surveillance of a vehicle traveling on the public
roadways doesn't fit that description.

CHI EF JUSTI CE ROBERTS: You can see, though,
can't you, that 30 years ago if you asked people does it
viol ate your privacy to be followed by a beeper, the

police follow ng you, you m ght get one answer, while
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today if you ask people does it violate your right to
privacy to know that the police can have a record of
every novenent you made in the past nonth, they m ght
see that differently?

MR. DREEBEN:. They probably woul d al so feel
differently about being followed 24/7 by a team of FB
agents, who gain far nore information than a GPS device
produces. GPS only gives you the approximte | ocation
of the car as it drives on the roads.

JUSTI CE Gl NSBURG: And speed as well.

MR. DREEBEN: The approxi mate speed, the

| ocation traveled, that -- that is what the GPS
provides. It doesn't show you where - the car stopped.
It doesn't show you who was driving the car. It doesn't

show you who was - -

JUSTI CE GI NSBURG: An easy way, to pick
soneone up for speedi ng when you suspect sonething far
wor se but have no probabl e cause.

MR. DREEBEN: Well, this Court held in Wren
v. United States that when the police have probable
cause to stop soneone for a traffic violation they can
do that. There are protections --

JUSTI CE G NSBURG. That was when the police
cane upon the violator. But thisis, it's all in the

conputer. The police can say, we want to find out nore
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about X, so consult the database, see if there is an
i ndi cation that he was ever speeding in the |ast 28
days.

MR. DREEBEN:. Justice G nsburg, it's not
very hard for police to foll ow somebody and find a
traffic violation if they want to do that. But to
answer in part Justice Breyer's earlier concern about
limting principles, this Court recognized in the Whren
deci sion that, although the Fourth Anendnent is not a
restriction on discrimnatory or arbitrary or oppressive
stops that are based on invidious characteristics, the
Equal Protection Clause is. The First Amendnent al so
stands as a protection. |If this Court believes that
there is an excessive chill created by an actual |aw or
uni versal practice of nonitoring people through GPS,
there are other constitutional principles that are
avai l abl e.

JUSTI CE G NSBURG: But the Fourth Amendnment
protects us agai nst unreasonabl e searches and sei zures.
And if | were to try to explain to soneone, here is the
Fourth Amendment, the Fourth Amendnent says -- or it has
been interpreted to mean that if I'mon a public bus and
the police want to feel ny luggage, that's a viol ation,
and yet this kind of nmonitoring, installing the GPS and

nonitoring the person's novenent whenever they are
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outside their house in the car is not? It just -- there
is sonething about it that, that just doesn't parse.

MR. DREEBEN: |'m quite sure, Justice
G nsburg, that if you ask citizens whether the police
could freely pick up their trash for a nonth and paw
through it | ooking for evidence of a crinme, or keep a
record of every telephone call that they made for the
duration and the nunber that it went through, or conduct
i ntense visual surveillance of them that citizens would
probably also find that to be, in the word that
Respondents choose to use --

JUSTI CE BREYER: But they won't and probably
coul dn't physically.

Start with the other end. Start, what would
a denocratic society look like if a | arge nunmber of
people did think that the governnment was tracking their
every novenment over |ong periods of time. And once you
rej ect that, you have to have a reason under the Fourth
Amendment and a principle. And what |I'mlooking for is
t he reason and the principle that would reject that, but

woul dn't al so reject 24 hours a day for 28 days. Do you

see where |'m-- that's what I'mlistening very hard to
find.

MR. DREEBEN: | think -- all right. Justice
Breyer, two things on that. First of all, | think the
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| i ne-drawi ng problems that the Court would create for
itself would be intolerable, and better that the Court
shoul d address the so-called 1984 scenarios if they cone
to pass rather than using this case as a vehicle for
doi ng so.

Second, if the Court --

JUSTI CE SOTOVAYOR: This case is not that
vehi cl e.

MR. DREEBEN: If the Court --

JUSTI CE SOTOVAYOR: The GPS technol ogy today
is limted only by the cost of the instrunment, which
frankly right nowis so snmall that it wouldn't take that
much of a budget, |ocal budget, to pllace a GPS on every
car in the nation.

MR. DREEBEN: Well | think that --

JUSTI CE SOTOVAYOR: Al npost every car has it
NOW.

MR. DREEBEN: Well, | think it would be
virtually inmpossible to use the kinds of tracking
devi ces that were used in this case on everyone,
because --

JUSTI CE SCALI A: Don't we have any
| egi sl atures out there that could stop this stuff?

MR. DREEBEN: Justice Scalia, the

| egi slature is a safeguard, and if the Court believes
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that there needs to be a Fourth Amendnent safeguard as
well, we have urged as a fall back position that the
Court adopt a reasonabl e suspicion standard, which would
all ow the police to conduct surveillance of individuals
in their nmovements on public roadways, which they can do
visually in any event, and would allow the police to

i nvestigate | eads and tips that arise under

circunst ances where there is not probable cause.

JUSTI CE G NSBURG. Who woul d be under your
test the judge of the reasonabl e suspicion?

MR. DREEBEN: As in nost reasonable
suspicion cases, it's the police at the front end and
it's the courts at the back end if there are notions to
suppress evidence. But fundanmentally, just as in the
pen regi ster exanple and in the financial records
exanple, if this Court concludes, consistent with its
earlier cases, that this is not a search yet al
Americans find it to be an onen of 1984, Congress woul d
stand ready to provide appropriate protection.

If I may save the rest of ny tinme for
rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you. Qur
questions have eaten into your rebuttal time, so we'l
give you the full tine.

M. Leckar.
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ORAL ARGUMENT OF STEPHEN C. LECKAR

ON BEHALF OF THE RESPONDENT

MR. LECKAR: Thank you, M. Chief Justice,
and may it please the Court:

| want to tal k about the one issue that the
United States didn't tal k about, which is whether this
is a seizure. This case can be resolved on a very
narrow basis, a very narrow basis: Wat are the
consequences when the police without a warrant install a
GPS secretly on a car of any citizen of the United
States and they want to use the evidence gained that way
in acrimnal trial? Qur position is that's a seizure.

JUSTI CE ALITO VWhat is the size of this

devi ce?

MR. LECKAR: |I'm sorry, Your Honor?

JUSTICE ALITO. \What is the size of this
devi ce?

MR. LECKAR: The record doesn't show in this
case, but we know -- we |earned | ast week, Justice

Alito, fromthe NACDL that there is now a GPS on the

mar ket that weighs 2 ounces and is the size of a credit
card. Think how easy it would be for any |aw
enforcenent agent of the 880,000 in the United States to
stick one of those on anybody's vehicle.

JUSTICE ALITO. What if it was put on the
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|icense place. Wuld that be a technical trespass? |Is
that the property of the driver?

MR, LECKAR: Well, a license plate as |
understand it is the property of the State and driving
is a privilege. But it's not a technical trespass in
this particular case. M. Jones has a right --

JUSTI CE SCALIA: | didn't own ny license
plate? | didn't know that. How do you know t hat?

(Laughter.)

JUSTI CE SCALI A: How do you know that? |
paid for nmy |icense plate.

JUSTI CE KENNEDY: We don't need to get into
it, but "Live Free Or Die" --

MR. LECKAR: \What |'m saying, Justice
Kennedy and Justice Scalia, is this: That the issue
i nsofar as the seizure is concerned is, is it
meani ngful . Everybody agrees here that there is -- that
Ant oi ne Jones had the right to control the use of his
vehicle. The question is, was the interference a
meani ngf ul deprivation of his possessory interest.

CH EF JUSTI CE ROBERTS: Il didn't -- |
didn't hear an answer to Justice Alito's question. What
I's your position on the placenent of the GPS device on
the State-owned |icense plate.

MR. LECKAR: They can't do it. They can't
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do it, Your Honor. |It's a seizure.

CH EF JUSTI CE ROBERTS: It's a --

MR. LECKAR: |'m sorry.

CHI EF JUSTI CE ROBERTS: If ny understandi ng
is correct that it's the State's |license plate that they
require you to have, so your trespass theory it woul d
seemfalls apart with respect to that particul ar
scenari o.

MR. LECKAR: Well, first of all, Justice --
Chi ef Justice Roberts, ny -- you would probably see the
GPS and in that case --

CHI EF JUSTI CE ROBERTS: No. It's the size
of a credit card. You slip it behind the license plate.

MR. LECKAR: In that particular case, what
you have done is you have -- the installation of the
GPS, it is a seizure. What makes it neaningful is the
use of that GPS.

JUSTI CE SCALIA: Well, this is ridiculous.
Look at -- you give the State perm ssion to put the
|icense plate -- to carry -- to have your car carry the
State's license plate. You do not give anybody
perm ssion to have your car carry a tracking device.

MR. LECKAR: That's correct.

JUSTI CE SCALI A:  And whether it's put

directly on the car or directly on sonething that the
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car is carrying doesn't seemto nme to make any
di fference.

CHI EF JUSTI CE ROBERTS: | thought it nade a
di fference under your theory, which focused on the
guestion of trespass, because it was attached to an
ef fect owned by sonebody else. This is an effect not
owned by the individual

MR. LECKAR: That's correct.

CHI EF JUSTI CE ROBERTS: So the trespass
t heory anyway doesn't seemridicul ous to ne.

MR. LECKAR: But it's an effect, Your Honor.
The Fourth Amendment protects effects, it protects
people. |If you put it on sonebody's -briefcase, you put
it on sonebody's car, you have affected their possessory
interest. Then the question becones --

JUSTI CE KAGAN: M. Leckar, | guess |'m not
sure | quite understand the argunent, because a trespass
I's acconmplished no matter what you put on sonebody's car
or sonebody's overcoat or what have you. You could put
a nonwor ki ng device on sonebody's car and it would still
be a trespass. But surely the same constitutional
problemis not raised. So how do you get fromthe
trespass to the constitutional problem

MR. LECKAR: As | -- thank you, Justice

Kagan. As | said nonments ago, what makes it neani ngful,
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what nekes it a neaningful deprivation of a possessory
interest, is once the GPS gets activated. W |ook at
reality. W follow what Silverman v --

JUSTICE SCALIA: So it doesn't make it a
sei zure. That doesn't make it a seizure. It makes it a

sear ch.

MR. LECKAR: Your Honor --

JUSTI CE SCALIA: | nmean, you can say that
there is a trespass for the purpose of obtaining
i nformation, which makes it a search. But | don't see
how it's a seizure. A seizure, you have to bring
sonething within your control. You have to stop the
person or stop the vehicle. What has been seized when
you -- when you slap a tracking device on a car?

MR. LECKAR: What has been seized is
Antoine's -- data. Data is seized that is created by
the GPS. Antoine Jones has the right, Your Honor, to
control the use of his vehicle. And what the governnent
did was surreptitiously deprive himof the use of that

JUSTI CE SCALI A: Do you have any case
I nvol ving seizure of -- of data floating in the air as
opposed to papers?

MR. LECKAR: The cl osest case | could cone,

Your Honor, would be Silverman, where the Court called a
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Fourth Amendnent violation where the spi ke m ke just
touched -- touched the ventilator unit.

JUSTICE BREYER: It's not a violation
unl ess, in addition to a search, it is an unreasonable
search. And since you already -- and the sanme is true
of seizure, isn't it?

MR. LECKAR: That's right.

JUSTI CE BREYER: So you al ready have
everybody agrees it's at |east a search. So what do you
care whether the -- and there is a case called Karo
whi ch says whether it's a trespass doesn't really
matter. The question is the reasonabl eness of it. And
that's what | think -- | mean you can argue trespass as
much as you want, but I'Il still have in mnd is it
reasonabl e.

MR. LECKAR: That's right.

JUSTI CE BREYER: And | think that's the
question we've been debating. And | would |ike to know
fromyou -- what they are saying is that the parade of
horri bl es we can worry with -- worry about when it comes
up, the police have many, many people that they suspect
of all kinds of things ranging from ki dnappi ngs of | ost
children to terrorismto all kinds of crines.

They're willing to go as far as reasonable

suspicion in a pinch. And they say at |least with that
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you wi Il avoid the 1984 scenario and you will in fact
allow the police to do their work with doing no nore

t han subjecting the person to really good know edge of
where he is going on the open highway. They probably
put it better than | did, but |I'd appreciate your views
on that.

MR. LECKAR: Reasonabl e suspicion, Justice
Breyer, is sonmething that the Court has adopted for
limted intrusions. And | refer you to the United
States v. Place. Every 10 seconds of the day for 28
days is by no person's lights a limted intrusion. That
sai d, what happened -- what happened here -- society
does not view as reasonable the concept that the United
States Governnent has the right to take a device that
enabl es themto engage in pervasive, limtless,
cost-free -- cost-free surveillance, that conpletely
repl aces the human equation --

CHI EF JUSTI CE ROBERTS: How do you know
t hat ?

JUSTI CE KENNEDY: Why does it have to be
cost-free. Suppose the police departnment says: W' ve
got two things. W can put 30 deputies on this route
and watch this person or we can have a device with a
warrant. \What difference does it make?

MR. LECKAR: \What happens is the police have
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the capacity with GPS to engage in grave abuse, grave
abuse of individual and group liberties, Your Honor.

JUSTI CE KENNEDY: But suppose what they got
i's nothing nore than what they woul d have had if they
had 30 deputies staked out along the route. That's all.
They'd get the sanme from 30 deputies. A constitutional
vi ol ati on?

MR. LECKAR: Yes, if they use a GPS, Your
Honor. Any placenent of a GPS on anybody's car --

JUSTI CE KENNEDY: Well, no. W are assum ng
that there is no initial trespass, which is a problemin
this case. You're saying it's -- it's the quantity
and -- of the information seized and-the time over which
it's seized. And that's the proposition we are testing.
And it seens to nme what you're saying is that the police

have to use the npbst inefficient nethods.

MR, LECKAR: No, Your Honor. |'m not
asking --

JUSTI CE KENNEDY: |I'mfully aware of the
1984 nministry of love, mnistry of -- of peace problem
But this -- your argunent it seens to ne has no
principled distinction fromthe case that | put.

MR. LECKAR: | think I can help you with

that. We are not asking to make the police |ess

efficient than they were before GPS canme into effect.
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We are sinply saying that the use of a GPS has grave
potential, grave threats of abuse to privacy; that
peopl e have an expectation, Justice Kennedy, that their
nei ghbor is not going to use their car to track them
Peopl e have an -- under Rakas -- | refer the Court to
footnote 12 in the Rakas case. Antoine Jones had
control of that car. Control of that -- of the vehicle
meant that he had a reasonabl e expectation that society
is prepared to view as objectively reasonable. The
government - -

JUSTI CE GI NSBURG. But he wouldn't -- he
woul dn't be protected against a surveillance canmera that
could get information, and is this really different in
kind fromthe surveillance canera?

MR. LECKAR: Yes. First of all, you have a
physi cal invasion. That's Bond v. United States. You
have an invasion of his possessory interest, placenent
on the car. Physical invasion of a possessory interest,
Justice G nshurg, is nore significant, has always been
viewed by this Court as nore invasive than nere video --
mere visual surveillance.

And even with a canmera, it depends on the
type of the video canmera. We are not saying that the
police are prohibited from having individual video

caneras or several video canmeras to surveil people.
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VWhat we are saying here is this device, this device that
enables |limtless, pervasive, indiscrimnate --

JUSTI CE KAGAN: VWhat is the difference
really? I'mtold -- maybe this is wong, but I'"'mtold
that if sonmebody goes to London, al nobst every place that
person goes there is a canera taking pictures, so that
the police can put together snapshots of where everybody
Is all the tinmne. So why is this different fromthat.

MR. LECKAR: It's pretty scary. | wouldn't
want to live in London under those circunstances.

JUSTI CE SCALI A: Well, it nust be
unconstitutional if it's scary.

(Laughter.)

JUSTI CE SCALIA: | nean, what is it, the
scary provision of what article?

JUSTI CE BREYER: And in fact, those caneras
i n London actually enabled them if you watched them
got the inpression, to track the bonmber who was going to
bl ow up the airport in G asgow and to stop him before he
did. So there are many people who will say that that
ki nd of surveillance is worthwhile, and there are others
li ke you who will say, no, that's a bad thing. But that
isn't the issue exactly in front of us.

MR. LECKAR: That's correct, Your Honor.

What we have here is a physical --
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JUSTI CE BREYER: And what Justice Kagan

wanted to know i s why not.

MR. LECKAR: Because you have a physica
I nvasi on of property.

JUSTI CE BREYER: ©Oh, ny goodness. Sorry, |
just had that expression because |I'mreading. "The
exi stence of a physical trespass is only marginally
rel evant to the question of whether the Fourth Amendnent
has been viol ated, however, for an actual trespass is

nei ther necessary nor sufficient to establish a

constitutional violation." That's Karo.
So you can talk if you'd like. It's your
hour. But | would really be very interested in hearing

you on the assunption that the real issue here is
whet her this is reasonable.

MR. LECKAR: It's not, Your Honor. This is
not a Karo case. First of all, in Karo the installation
was essentially consented to. You took -- the package
cane in by virtue of somebody who was working for the
governnment. So the installation was not unlike this
case -- was unlike this case, where it was surreptitious
and directly engaged in by a governnent agent.

JUSTI CE KENNEDY: But you're -- you're
m xing, you're mxing two things. You're the one -- |

t hought your position was that the initial trespass is
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not inportant. That's the narrow way to decide the

i ssue. You don't want us to do that. So now we ask you
about Karo and you say: Oh, well, there was a trespass.
So that's -- that's not -- that's not a responsive
answer .

MR. LECKAR: Well, but technol ogy, as you
observed, Justice Kennedy, is dramatically different
wth GPS than was present in Karo.

JUSTI CE SOTOVAYOR: But it's going to be
dramatically different in the next step. There are now
satellites that | ook down and can hone in on your hone
on a block and in a neighborhood. | don't see that far
in the future when those caneras are-going to be able to
show you the entire world and | et you track sonebody on
the camera from place to pl ace.

MR. LECKAR: Well --

JUSTI CE SOTOVAYOR: So if -- give us a
theory. 1Is that okay for the police to access those
canmeras and | ook at you noving from place to place? And
if that's okay, then why is this not okay? Wat is your
t heory of your case?

MR. LECKAR: Qur theory, Justice Sotomayor,
wth respect to video canera, if they are targeting an
i ndi vidual, this presents a gray question. |It's a

guestion that need not be resolved given this case. But
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I f the Court wanted to address that question, once the
police target sonebody, they want to engage in

I ndi vidualized targeting for use of a pervasive network
of canmeras -- and GPS is |like a mllion caneras. That's
-- the New York Court of Appeals pointed that out, and
this --

JUSTI CE SOTOVAYOR: | think there are about
28 satellites up there.

MR. LECKAR: All right. It's 28 caneras,
but the equival ent of a camera tracking you every street
corner you're on everywhere. Once you have
i ndi vidualized suspicion like that, if the Court wanted
to deal with it, | believe you would-have to have a
war r ant .

JUSTI CE SCALI A: M. Leckar, your -- all of
this discussion, you're going into it, but the
gquestioning leads you into it, it seens to me | eaps over
the difficult part of your case. The issue before us is
not -- not in the abstract whether this police conduct
i s unreasonabl e. The unreasonabl eness requirenment or
t he unreasonabl eness prohibition does not take effect
unl ess there has been a search. And our cases have said
that there is no search when -- when you are in public
and where everything that you do is open to -- to the

vi ew of people. That's the hard question in the case,
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not whether this is unreasonable. That's not what the
Fourth Amendnent says, the police can't do anything
that's unreasonable. They can do a |lot of stuff that's
unr easonabl e wi thout violating the Fourth Amendment and
that -- the protection against that is the |egislature.

But you have to establish, if you' re going
to go with Katz, that there has been an invasion of, of
privacy when all that -- all that this is showing is
where the car is going on the public streets, where the
police could have had round-the-clock surveillance on
this individual for a whole nonth or for 2 nonths or for
3 nonths, and that would not have viol ated anyt hing,
would it?

MR. LECKAR: No.

JUSTI CE SCALI A: \Why? Because there is no

I nvasi on of privacy. So why is this an invasion of

privacy?

MR. LECKAR: Because it is -- it is a
conplete robotic substitute. It's not a -- it's not a
tail. And interestingly enough, Your Honor. The

government only cited in its brief one instance of a
24-hour surveillance for all of 2 days. What you have
here, Justice Scalia, is -- I"'mgoing to refer to your
di ssent .

JUSTI CE SCALI A: 100 times zero equals zero.
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If -- if there is no invasion of privacy for 1 day,
there is no invasion of privacy for 100 hundred days.
Now, it may be unreasonabl e police conduct, and we can
handl e that with laws. But if there is no invasion of
privacy, no matter how many days you do it, there is no
I nvasi on of privacy.

MR. LECKAR: Justice Scalia, what -- |'m
going to refer to your dissent along with Justice Breyer
in Bond v. United States. A GPS in your car is, or
anybody's car, is like -- without a warrant, is |like
having an -- it makes you unable to get rid of an
uninvited stranger. That's what it is. Now what --

JUSTICE SCALIA: So is a‘tail. So is a tail
when the police surveil -- surveil you for, for a nonth.

MR. LECKAR: The question we have to answer
in this case, Justice Scalia, is this. Atail -- if
they can -- if they want to tail, if they want to commt
the resources, that's fine. But what a GPS does, it
i nvolves -- it allows the governnment to engage in
unlimted surveillance through a machine, through a
machi ne robotically. Nobody is even involved nonitoring
it. The record in this case showed that many tinmes the
police officers just let -- let the nmachine go on.

JUSTICE ALITG Well, where would you draw

the line? Suppose that the GPS was used only to track
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sonmebody's novenents for one day or for 12 hours or for
3 hours. Would that be all right?

MR. LECKAR: Qur position, Justice Alito,
I's, no circunstances should a GPS be allowed to be put
on sonmebody's car. But we recognize --

JUSTI CE ALITO. Put aside -- put aside the
trespass question.

MR. LECKAR: |'m not addressing it purely as
a trespass. OQur viewis the GP -- the use of a GPS as a

search in and of itself should be, is -- should be
vi ewed as unreasonabl e. But if the Court were

unconfortable with that, if the Court had concerns with

t hat, we suggested in our brief sone-.possibilities: One

day; one trip; one person per day or a trip; or perhaps
when you use it exactly as a beeper, when you follow it
when you actually physically followit.

JUSTICE ALITO Well, that sounds like a
l egislative line. But what is the difference between
foll owi ng sonebody for 12 hours, let's say, and
nonitoring their novenents on a GPS for 12 hours? You
woul d say that the latter -- your first argunment is,
there is a problemwth the latter but not with the
former. But what would the reason for that be?

MR. LECKAR: Because it's an unreasonabl e

i nvasi on of privacy, Your Honor.
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JUSTICE ALITO. \What -- what is the
difference in ternms of one's privacy whether you're
followed by a police officer for 12 hours and you don't
see the officer or whether you're nonitored by GPS for
12 hours?

MR. LECKAR: Because -- because what you
have here is society does not expect that the police,
the human el enrent woul d be taken out of -- would be
t aken out of the surveillance factor.

JUSTICE ALITO  You know, | don't know what
soci ety expects and | think it's changing. Technol ogy
I s changi ng people's expectations of privacy.

Suppose we | ook forward 20 years, and maybe

10 years from now 90 percent of the population will be
usi ng social networking sites and they will have on
average 500 friends and they will have allowed their

friends to nmonitor their |ocation 24 hours a day, 365
days a year, through the use of their cell phones. Then
-- what would the expectation of privacy be then?

MR. LECKAR: Well, the use of a cell phone,
there are two ways of looking at it. As Justice Kennedy
observed in Quon, cell phones are becom ng so
ubi qui tous, there may be privacy interests.

Qur view is that currently the use of a cel

phone, that's a voluntary act. People nowadays
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understand that there are ways to nonitor by way of a
cell phone.

But | started my oral argunment with this
basic precept, Justice Alito. This case does not
require us to decide those issues of energing
technology. It's a sinple case at the core: Should the
police be allowed surreptitiously to put these machi nes
on people's cars and either -- call it a seizure, cal
it a search, call it a search and seizure, in the words
of Katz, or call it a Fourth Amendnent viol ation.

JUSTICE ALITO. Well, that -- maybe that's a
good way to decide the case. But | just wonder, woul d
M. Jones or anybody else be really upset if they found
that the police had sneaked up to their car and put an
i nert device the size of their credit card on the
underside of the car? Wat would they say about that,
other than the fact that the police are wasting noney
doing this?

MR. LECKAR: |If it were nothing nore than a
note, say, or even a bunper sticker like you get at
Sout h of the Border, probably nothing.

JUSTICE ALITO  You don't even see it. It's
just alittle wafer, they put it under the car, it does
not hi ng.

MR, LECKAR: It's a little wafer that's got
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an enornmous capacity.

JUSTICE ALITO. But this one does not hing,
and you -- so you would go -- you would sue -- you would

bring a trespass action.

MR. LECKAR: No, heavens, no, Your Honor.

If it did nothing, first, it wouldn't be a Fourth
Amendment probl em

JUSTICE ALITO So what's you're concerned
about is not this little thing that's put on your car.
It's not this invasion of your property interest. It's
the monitoring that takes pl ace.

MR. LECKAR: The nonitoring nakes it
meani ngful. Putting it on enables themto --

JUSTI CE KAGAN: But to ask Justice Alito's
gquestion in a different way, suppose that the police
could do this w thout ever commtting the trespass.
Suppose that in the future all cars are going to have
GPS tracking systens and the police could essentially
hack into such a systemw thout conmtting the trespass.
Woul d the constitutional issue we face be any different?

MR. LECKAR: As | assume, that's because of
manuf acturers doing it, or because Congress has
| egislated it, Justice Kagan? Under either
circunst ance, people would know. They would know t hat

their privacy rights have been taken away. Whether that
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woul d be possible to go through Congress, | seriously
doubt, but people would know.

In this particular case, Antoine Jones had
no i dea what soever that his possessory interest in that
property was about to be deprived by the government in a
meani ngful way to allow themto get information they
coul dn't have ot herw se have gotten.

Justice Alito, what happens here, GPS
produces uni que data. When you and | drive down the
Street, we don't emt GPS data. What makes GPS data
meani ngful is the act -- is the use and placenment of the
GPS device, that was in this case, in this case,
unconsented to by Antoi ne Jones unknowi ngly. And the
governnment knew that. That's why they went and did it
surreptitiously, because they couldn't get it any other
way.

JUSTI CE KENNEDY: Lots of communities have,
I ncl udi ng Washi ngton, canmeras on -- at intersections on
stop lights. Suppose the police suspected sonmeone of
crimnal activity and they had a conputer capacity to
take pictures of all the intersections that he drove
t hrough at different tinmes of day, and they checked his
nmovenents and his routes for 5 days. Wuld that be
| awf ul ?

MR. LECKAR: | think that woul d be
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al l owabl e, Your Honor. | don't think --

JUSTI CE KENNEDY: You think it would be?

MR. LECKAR: | think that would be
perm ssi bl e, Your Honor. First of all, you don't have
an invasion of -- you don't have a physical intrusion,
unli ke this case. People nowadays --

JUSTI CE KENNEDY: You have -- you have a
targeted invasion. |It's over a period of tinme. |It's
over a long -- it's over a wide space, and it seens to
me that -- it seens to ne that you have to answer ny
gquestion yes to be consistent with what you' ve said
earlier.

MR. LECKAR: No, Your Honor. As | said
earlier, that you can have an -- you can have an
occasi onal video canera out there. People understand
nowadays that there may be video canmeras out in public
space. The -- but we don't have any -- society does not
expect or view it as reasonable to have the equival ent
of a mllion video caneras follow ng you everywhere you
go.

A few video caneras, people know. They've
cropped -- they've cropped up and they have been

accepted. But this is a horse of an entirely different
color. This is a small device that enables the

governnment to get information of a vast anount of --
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JUSTI CE SOTOVAYOR: \What a --

MR. LECKAR: The canera is one site --
one --

JUSTI CE SOTOVAYOR: \What an unwor kable rule
with no -- tethered to no principle.

MR. LECKAR: |'m sorry?

JUSTI CE SOTOVAYOR: \What an unwor kable rule
tethered to no principle. A thousand video caneras nmay
or may not be okay, depending on how |large the city is?

MR. LECKAR: No, Justice Sotomayor. | think
the workable rule and the sinplest rule that shoul d be
adopted is this. | think the Court should say to the
| aw enf orcenent agency: You cane here | ooking for a
rule; we are going to give you a rule. [If you want to
use GPS devices, get a warrant, absent exigent
ci rcunmst ances or another recogni zed exception to the
Fourth Amendnent, because of their capacity for -- to
collect data that you couldn't realistically get;
because of the vanishingly | ow cost, because of their
pervasive nature, that you should get a warrant any
time -- you nust get a warrant any tine you're going to
attach a GPS to a citizen's effect or to a citizen's
person.

CHI EF JUSTI CE ROBERTS: Well, that gets back

to Justice Scalia' s question, which is you' ve got to
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determ ne that there has been a search first before you
I npose the warrant requirenment. And it seens to ne that
your -- the warrant requirenent applies only with
respect to searches, right?

MR. LECKAR: That's -- and seizures.

CHI EF JUSTI CE ROBERTS: Okay. And sei zures.
So while it mght seeml|ike a good idea to inpose the
requi rement on this particular technol ogi cal device, you
still have to establish that it's a search

MR. LECKAR: But if you know, if you the
police agents know -- this is the deliberative process.
These devices aren't used for just quick one-off
surveillance. They are used to track people over tine,

as witness this case, every 10 seconds of the day for 28

days.

I f you know you're going to do that and you
know, Justice Roberts that this device -- this device
has an amazingly invasive power and capacity. |If you

know you're going to do that and you're a | aw
enf orcenent agent, then you do what they did originally.
You get a warrant.

CHI EF JUSTI CE ROBERTS: Now we pushed your
-- we pushed your friend to the limts of his theory.
Your theory | take it would apply if you're going to do

it for 3 mnutes, right? Were is the car? You push a
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button; it's 3 mnutes; you say that's still a Fourth
Amendnent viol ati on?

MR. LECKAR: Yes.

CHI EF JUSTI CE ROBERTS: Don't talk about how
| ong they are going to be doing it, or all the
i nformation. We have to test the validity on the theory
of your proposition that it violates the Fourth
Amendnment to do this for 3 m nutes.

MR. LECKAR: | -- | think it does, Your
Honor, because of the -- society does not expect --

society views it as objectively reasonable not to

expect --

CHI EF JUSTI CE ROBERTS: You said that
several tinmes. How do we tell? | nean, | don't know
what society expects. | suppose if you ask people do

you think it's a violation of privacy for the police to
do this for no reason for a nonth, nmaybe they would cone
out one way. |If you asked the people do you think the
police have to have probable cause before they nonitor
for 5 mnutes the novenents of somebody they think is
going to set off a huge bonmb, maybe you get a different
answer .

MR. LECKAR: You look to -- you look to the
common |aw. You look to well established case |law. You

| ook to statutes in several jurisdictions; | think there
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are seven or eight that said this sort of practice
shoul d be prohibited.

JUSTI CE SCALI A: Excellent. Yes. O course
a |legislature can take care of this, whether or not
there is an invasion of privacy. And they can pick 5
days O the of the air. You can't do it for any nore
than 5 days, or you can't do it to nore than -- than 50
people at a time. They can take care of all of that
stuff.

We can't do that in a decision under the --
under the Fourth Amendnent.

MR. LECKAR: We have --

JUSTI CE SCALIA: Wiy isn''t this precisely
the kind of a problemthat you should rely upon
| egi sl atures to take care of?

MR. LECKAR: That's the same -- that's the
sane -- sanme problemthat the United States advanced
before this Court in the United States v. District
Court; give it to Congress. And what this Court there
did, it held a Fourth Amendnent violation so far as
donestic security is concerned and gave Congress
suggestions. In this particular case | could probably
gi ve you 535 reasons why not to go to Congress --

(Laughter.)

MR. LECKAR: -- but let me suggest
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sonet hing, Justice Scalia. Wat happened was the United
St ates has adopted a shifting position. They cane to
this Court and they said we want a workable rule; give
us a workable rule. You either overrule the D.C
Circuit, which you should not do, or give us a workable
rule. Now they have said in their brief oh, let's take
it to the legislature. They can't have it both ways.

JUSTI CE BREYER: Can you take it to Congress
the other way? | nean, can you say that a general
search of this kind is not constitutional under the
Fourth Amendnent, but shoul d Congress pick out a subset
thereof, say the -- terrorismor where there is
reasonabl e cause or |ike the FISA court or speci al
courts to issue special kinds of warrants, that that's a
di fferent question which we could decide at a | ater
time?

That's a negative way of -- | mean that way
favors you in the result, but I've -- |'ve been | ooking
for if there is a way of going to Congress to create the
situations where they can do it, rather than the
situations where they can't.

MR. LECKAR: Justice Breyer, that was
exactly what Congress, what happened when the foreign
intelligence surveillance courts were created. You hit

it right on the nail. All this Court has to do is
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deci de the narrow question before it, which I've
articul ated several tines.
JUSTICE SCALIA: | don't see why it's any of

Congress's business if it's a -- if it's a purely
intrastate operation. Congress can control police
practices that don't violate the Fourth Amendnent

t hroughout the country. | mean, maybe interstate,

I nterstate beepers and interstate tracking devices, yes,
but so long as you track within -- within the State
isn't that okay?

MR. LECKAR: No, Your Honor. First of all,
let me refer to Chief -- to Justice Frankfurter's
comments a long tinme ago in Watts v. ‘I ndiana: Justices
are not ignorant of the |aw, what they know to be true
as nen and wonen, but other legislatures will follow
Congress. But what we have here -- what we have here is
a live case of controversy in which Antoi ne Jones’
control of his vehicle and his car was converted into an
el ectronic GPS electronic transceiver serving the
governnment. So that case is here and it -- it needs to
be decided. One doesn't need to address technol ogies
that aren't here before the Court today. You could; we
could venture down that road. W could discuss drone
surveill ance, we could discuss balloon surveillance and

ot her types of surveillance, but we don't have to. It's
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a narrow - -
JUSTICE ALITO  There was a warrant -- there
was a warrant in this case. This is a puzzling aspect
of the case to me and maybe there -- it's irrelevant for

present purposes. There was a warrant and the two
violations of are violations of a statute and a rule,
neither of which may carry an exclusionary rule sanction
with them or exclusionary rule penalty with them

It's not clear at all that there as a
violation of the Fourth Anendnent. So it's a little
strange that we are deciding whether a warrantl ess
search here woul d have been unconstitutional, when there
was a warrant.

MR. LECKAR: They had the choice. They
coul d have easily -- they could have gone back to the
district judge and said -- given the district judge --

JUSTICE ALITO No, that's not my point.

The point is that the violation of the 10-day rul e and
the violation of the statutory prohibition on -- or
maybe it's in the rule, the prohibition on the judge in
the district the installation only in the district are
not Fourth Amendnment requirenents.

MR. LECKAR: No. That's correct, Your
Honor, but what we have -- what we have here is a

warrantl ess i ntrusion. When -- when the warrant --
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JUSTICE ALITO Not a warrantless intrusion,
there was a warrant.

MR. LECKAR: But the warrant was not in
effect. At the -- at the tine the -- the GPS was
pl aced, Justice Alito, there was no warrant. There's a
case this Court decided in the --

JUSTICE GINSBURG: | think that's been
conceded by both sides and that's accepted by both
sides. The warrant expired. There was no warrant. The
government certainly could have gone back and said,
judge, we didn't nake it; we need a little nore tine;
give us 10 nore days.

MR. LECKAR: They could -- they could
concei vably gone back there and expl ained to the
district judge why they couldn't have installed it in
that period of tinme. The --

JUSTICE ALITO. | think if you | ook at the
| ower court case law, you will find that a violation of
the 10-day rule is not necessarily a violation of the

Fourth Amendnment. And --

MR. LECKAR: | understand that.
JUSTICE ALITO -- doesn't vitiate the
warrant. The warrant doesn't necessarily dissolve or

evaporate when those 10 days expire.

MR. LECKAR: Your Honor --
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JUSTI CE ALI TGO Maybe those cases are wong.

MR. LECKAR: There is a 1920 Suprene Court
deci sion decided during the Prohibition era that
specifically said that when a warrant expires there is
no warrant. \When the 10-day rule in that case is
expired, there is no warrant. W have a warrantl ess
i ntrusi on here. The governnent didn't have to do a
warrant! ess intrusion.

| ask the Court to -- affirm

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Dreeben, 5 m nutes.

REBUTTAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE PETI TI ONER

MR. DREEBEN: M. Chief Justice, advancing
technology cuts in two directions. Technol ogi cal
advances can nmake the police nore efficient at what they
do through sone of the exanples that were discussed
today: caneras, airplanes, beepers, GPS. At the sane
time, technology and how it's used can change our
expectations of privacy in the ways that Justice Alito
was al luding to. Today perhaps GPS can be portrayed as
a 1984-type invasion, but as people use GPS in their
lives and for other purposes, our expectations of
privacy surroundi ng our |ocation may al so change. For

t hat --
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JUSTI CE KAGAN: M. Dreeben, that -- that

seens too much to me. | nean, if you think about this,
and you think about a little robotic device foll ow ng
you around 24 hours a day anyplace you go that's not

your home, reporting in all your novenents to the
police, to investigative authorities, the notion that we
don't have an expectation of privacy in that, the notion
that we don't think that our privacy interests would be
violated by this robotic device, I"'m-- |I'"mnot sure how
one can say that.

MR. DREEBEN:. Justice Kagan, | think the
Court should decide that case when it cones to it. This
was ny fundanmental point: this case-does not involve
uni versal surveillance of every nenmber of this Court or
every nmenber of the society. It involves limted
surveill ance of sonebody who was suspected of drug
activity --

JUSTI CE KENNEDY: You probably haven't had
the opportunity to go on a vacation. A hypothetical.
Suppose exactly these facts, only the police aren't
I nvol ved. A neighbor does it to another neighbor in
order to see where that neighbor is going, and when he
finds out, he tells his wife and -- and ot her nei ghbors.
Do you think that in nost States, that would be an

i nvasi on of privacy?
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MR. DREEBEN: |I'mw lling to assune that it

m ght be, Justice Kennedy, but | don't think that this
Court measures the neets and bounds of the Fourth
Amendment by State |aw invasions of privacy. The Court
usually --

JUSTI CE KENNEDY: We neasure it by
expectations of privacy under the Katz test if -- that
may or may not be controlling.

MR. DREEBEN: Yes, but in G eenwood, the
Court dealt with a case where California had outl awed
t aki ng sonebody's garbage, and this Court said that did
not define an expectation of privacy for purposes of --

JUSTI CE KENNEDY: It found that there was no
expectation of privacy.

MR. DREEBEN:. Correct.

JUSTI CE KENNEDY: |'m asking you about this
case, whether there would be an expectation of privacy
-- on a general matter under tort |aw

MR. DREEBEN: | don't think so. And -- and
the fact that something may be a tort for a private
person doesn't nean it's a problemfor the police to do
it. For exanple, in the Dow Cheni cal case, where the
police used -- EPA in that case actually used caneras to
surveil an industrial plant. There was a claimthat it

woul d have violated trade secret |aw for anybody else to
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do that. And the Court accepted that and said tort |aw

doesn't define the boundaries of the Fourth Amendnent.

In Knotts, the Court was very careful to
reserve the possibility of 24-hour surveillance of every
citizen in their persons and in their residences, saying
we haven't seen that kind of abuse. |If that kind of
abuse cones up, the legislature is the best-equipped to
deal with it, if in fact our society regards that as an
unreasonabl e restriction on --

JUSTI CE SOTOVAYOR: Do you have any idea of
how many GPS devi ces are being used by Federal
Governnent agencies and State | aw enforcenment officials?

MR. DREEBEN: The Federal- Governnment, | can
speak to, and it's in the |ow thousands annually. It's
not a massive universal use of an investigative
technique. The FBI requires that there be sone
reasonabl e basis for using GPS before it installs it.
And as a result, this is a technique that basically
suppl ements visual surveillance rather than suppl anting
it all together.

There was visual surveillance that was
directed at respondent. The GPS allowed it to be nore
effective. As Justice Kennedy's and | think Justice
Scalia's hypotheticals illustrated, Respondent is

essentially concedi ng that around-the-clock visual
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surveillance through teans of agents would not have
i nvaded any expectation of privacy.

This Court said in Knotts that police
efficiency has never been equated with police
unconstitutionality. The fact that GPS nmkes it nore
efficient for the police to put a tail on sonebody
i nvades no additional expectation of privacy that they
ot herwi se woul d have had. The technol ogy doesn't make
sonet hing private that was previously public. Wen we
go out in our cars, our cars have driver's licenses that
we carry. We have license plates on the car. These are
for the purpose of identification --

JUSTI CE SOTOMAYOR: You don't seriously
argue that there isn't a possessory interest in who puts
sonet hing on your car, and who you -- like a -- a sign
of sonme sort.

MR. DREEBEN: ©Oh, | think there would
probably be sonme sort of State | aw possessory interests
-- M. Chief Justice, may | finish? But there is no
sei zure, for the very reason that Justice Breyer
descri bed under the Katz case. This Court has said that
-- that trespass is neither necessary nor sufficient to
create a Fourth Amendnent viol ation.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Dreeben, counsel.
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The case is submtted.
(Wher eupon at 11:10 a.m,

above-entitled matter was submtted.)
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